
INTERLOCAL AGREEMENT FOR THE PURPOSE OF PROPERLY AND RESPONSIBLY MANAGING SOLID WASTE AMONG THE MUNICIPALITIES WITHIN LAKE COUNTY, INDIANA


This INTERLOCAL AGREEMENT FOR THE PURPOSE OF PROPERLY AND RESPONSIBLY MANAGING SOLID WASTE AMONG THE MUNCIPALITIES WITHIN LAKE COUNTY, INDIANA, dated as of ____________, 20___ (the “Interlocal Agreement”), is being entered into by and between the Lake County Solid Waste Management District (the “District”) and _________________________ (the “Municipalities”) (each, a “Party” and, collectively, the “Parties”).

WITNESSETH


WHEREAS, on February 5, 1991, by way of Resolution and pursuant to Indiana Code 13-9.5.1 (recodified as Indiana Code 13-21-3), Lake County established a Solid Waste Management District for the purpose of exercising those powers set forth in Indiana Code 13-21-3-12; and


WHEREAS, each Party, through its governing body, is permitted and has the power pursuant to the provisions of the Indiana Code and its own local laws:  (i) to acquire and own an interest in real and personal property; (ii) use, improve, develop, insure, protect, maintain, lease, and dispose of its interests in property; and (iii) enter into contracts; and


WHEREAS, Indiana Code 36-1-7, as amended, authorizes a Party to exercise a power on behalf of the other Party pursuant to a written agreement authorized by ordinance or resolution of each Party; and


WHEREAS, on _______________, 20____, ____________________, (the “Municipality”) adopted its Ordinance/Resolution No. ________, (i) approving the terms and conditions of this Interlocal Agreement; (ii) finding that this Interlocal Agreement would be of public utility and benefit to, and in the best interests of, residents of the Municipality; and (iii) authorizing the appropriate representative of the Municipality to execute this Interlocal Agreement on behalf of the Municipality; and


WHEREAS, on February 17, 2011, the Board of Directors of the District (i) approved the terms and conditions of the Interlocal Agreement; (ii) found  that the Interlocal Agreement would be of public utility and benefit to, and in the best interests of, residents of Lake County, Indiana; and, (iii) authorized the District to enter into the Interlocal Agreement; and


WHEREAS, on May 17, 2012, the Board of Directors of the District approved the modification of those terms and conditions, the main substance of which is found in Section 2.3(d) herein, amending the date for which a municipality could receive a benefit for the timely adoption of the Interlocal Agreement; and


WHEREAS, the initial purpose of this Interlocal Agreement is to manage solid waste properly and responsibly among the municipalities within Lake County, Indiana in the most cost- efficient manner utilizing economies of scale for the benefit of residents of Lake County, Indiana, and to that end, it is the Parties’ intention to designate a “Collective Purchasing Agent” as the sole Collective Purchasing Agent for the Parties for the purpose of negotiating fees and other terms and conditions attendant to the disposal of solid waste generated within each of the Municipalities; and


WHEREAS, the Executive Director of the District shall be the initial Collective Purchasing Agent and shall continue to serve as such until said Agent is otherwise designated by the Parties as described herein;  and 
WHEREAS, the Parties desire to enter into an interlocal agreement, and this Interlocal Agreement shall set forth the terms for such joint undertaking as set forth in the Act.


NOW, THEREFORE, in consideration of the premises and the representations, warranties, covenants, and agreements contained herein, the Parties hereby agree as follows:

ARTICLE I

DEFINITIONS


The following words and phrases shall have the following meanings, unless the context or use clearly indicates another or different meaning or intent.  Any terms defined in the Act or other Indiana statutes, but not otherwise defined herein, shall have the meanings specified in the Act or other Indiana statutes, unless the context or use clearly indicates another or different meaning or intent. 


“Act” shall mean Indiana Code 36-1-7, as amended. 


“Agreement between the District and Powers” shall mean the collective purchasing agreement entered into between the Lake County Solid Waste Management District as agent and for the benefit and on behalf of municipalities of Lake County, Indiana and Powers Energy One of Indiana LLC dated November 20, 2008, including all Exhibits and Schedules thereto, as amended from time to time in accordance with its terms.  


“Assessed Valuation” shall mean the valuation assigned to a property by the governing body charged, under State law, with assessment responsibilities at the time of such valuation. 


“Collective Purchasing Agent” shall mean the person or  committee named by the Joint Board who shall represent the Municipalities, and each of them, for the purpose of negotiating fees and other terms and conditions attendant to the disposal of solid waste generated within each of the Municipalities.  The committee may decide to designate a representative to act on behalf of the committee as necessary to conduct day to day operational business or to represent the business purposes and jurisdictional responsibilities of the entity appointing the committee. 

“District” shall mean the Lake County Solid Waste Management District.


“Effective Date” means the date that execution copies of this Interlocal Agreement have been executed by all Parties and recorded with the Lake County Recorder, pursuant to Section 6 of the Act. 


“Interlocal Agreement” shall mean this Interlocal Agreement, dated as of ________, 20___, constituting an interlocal agreement by and between the District and the Municipalities, as may be amended from time to time to change the terms and/or add parties. 


“Joint Board” shall mean the joint board created pursuant to Section 2.4 hereof.


“Municipalities” shall mean all municipalities that are or become a party to this Interlocal Agreement.

“Operation” shall mean the first day of receipt of municipal solid waste by the Facility for a fee.  Operation shall not include testing which may occur to verify that the equipment and/or system function as designed and in the manner necessary to fulfill the terms of this Agreement.


“Party” shall mean all participating members to this Interlocal Agreement.


“Person” shall mean any “person” as defined in Indiana Code 36-1-2-12, as amended, or “political subdivision” as defined in Indiana Code 36-1-2-13. 


“Powers Facility” shall mean the regional solid waste facility and related facilities referred to in the Agreement between the District and Powers.


“Representative” shall mean the individual appointed by a Party to represent the Party on the Joint Board. 


“State” shall mean the State of Indiana.

ARTICLE II

DURATION AND TERMINATION OF INTERLOCAL AGREEMENT, PURPOSE OF INTERLOCAL AGREEMENT, METHOD OF FINANCING OF JOINT UNDERTAKING, ADMINSTRATION OF BUDGETS AND MANNER OR ACQUIRING, HOLDING AND DISPOSING OF PROPERTY


Section 2.1.
Duration and Termination of Interlocal Agreement; Disposition of Property. 


(a)
This Interlocal Agreement shall commence on the date it is recorded with the Lake County Recorder, pursuant to Indiana 36-1-7-6, and shall not terminate for a period of twenty years.  Until such time, each Party shall continue to possess all of the rights and be subject to all of the obligations arising under this Interlocal Agreement.  Notwithstanding the foregoing, no Party shall be liable for any obligation owed to the other Party pursuant to this Interlocal Agreement, except as expressly provided in this Interlocal Agreement or documents referenced herein. 


(b)
This Interlocal Agreement may be extended by agreement of all Parties.  Not before eighteen months and not later than six months before this Interlocal Agreement expires, the District Executive Director shall contact the Parties in writing and notify them of the impending termination of the Agreement.  

(c)
Any money or real or personal property acquired by the Joint Board consistent with this Agreement shall become the property of and responsibility of the Joint Board.  With respect to the disposition of any such property, to the extent that any property is acquired by a Party or the Parties in furtherance of this Interlocal Agreement, the proceeds of the sale of any property acquired pursuant to this Interlocal Agreement shall be distributed to the Party or the Parties based on a pro rata share of the Assessed Valuation as of the date of such calculation of the Party’s or the Parties’ contribution to the acquisition of the property. 


(d)
This agreement supersedes and replaces all interlocal agreements regarding the Agreement between the District and Powers proposed and/or approved by entities prior to this agreement.

Section 2.2.
Purpose of Interlocal Agreement.  

(a)
The purpose of this Interlocal Agreement is to provide for the terms and conditions of the joint undertaking of the responsibility to manage solid waste among the municipalities of Lake County, Indiana in the most cost-efficient manner utilizing economies of scale for the benefit of residents of Lake County, Indiana.  To that end, this Interlocal Agreement hereby designates the Collective Purchasing Agent for the Parties for the purpose of negotiating fees and other terms and conditions attendant to the disposal of solid waste generated within each of the Municipalities, subject to approval and adoption of said agreement by the Municipality.


(b)
The individual Municipality shall retain its autonomy and shall have the responsibility of awarding the contracts and providing for the Municipality’s collection, transportation and disposal of its solid waste.  To this end, each Municipality that enters into this Interlocal Agreement may decide how much of their non-hazardous waste will be disposed of at the Powers Facility, incorporating the applicable terms of the Agreement between the District and Powers. 

Section 2.3.
Method of Financing and Staffing.  


(a)  
The District shall be solely responsible for the staffing and expenses incurred in the course of fulfilling the purpose of this Interlocal Agreement, including but not limited to staffing and administration expenses incurred in negotiation and administration of agreements establishing one or more designated facilities used for disposal of municipal solid waste generated within the Municipalities. 


(b)
Pursuant to the Agreement between the District and Powers, the District is entitled to a payment of Two Dollars and Fifty Cents per ton of all waste received at the Facility described therein.



(c)
It is further acknowledged and agreed that the District will return a minimum of 90% of the payment described in Section 2.3(b) hereinabove to each participating municipality to this Interlocal Agreement (including those payments received for waste received from outside Lake County) within thirty (30) days of receipt of said payment by the District, based upon their pro rata contribution to the waste stream.  The pro rata share will be calculated as follows:  a municipality’s monthly contribution to the waste stream received by the Powers’ facility divided by the total monthly contribution to the waste stream received by the Powers’ facility from all participating Lake County municipalities who have signed this Interlocal Agreement.  These monies shall be distributed to the applicable municipalities for their unrestricted use.  

(d)
Time is of the essence for the approval of this Interlocal Agreement.  As an incentive for timely adoption, each entity that approves this agreement by July 18, 2012 will receive in addition to their normal payment allocation under Section 2.3 (c) hereinabove, a pro rata share of 50 % of the payments made under Section 2.3 (c) for the first year of entities that approve this agreement subsequent to the above-defined deadline.  However, should the interlocal agreement not be adopted by a municipality before the beginning of operation of the Powers facility, the pricing, terms, conditions and benefits of the Agreement between the District and Powers will not be available to those municipalities.

Section 2.4
Administration and Budgets.


(a)
Establishment of Joint Board.  Pursuant to Indiana Code 36-1-7-3(a)(5)(B), this Interlocal Agreement shall be administered by a Joint Board comprised of :




(1)
the member of the Board of Directors of the District representing the 



participating municipality;  and







(2)
the District, represented by the chairperson of the Board of Directors of 



the District.

(b)
Chairman;  Executive Director;  Controller.  The District’s Chairman and Executive Director shall serve as the Chairman and Executive Director for the Joint Board, respectively.  The Controller of the District shall be the disbursing officer to receive, disburse, and account for all monies of this joint undertaking.  

(c)
Meetings.  As soon as practical after each Party has adopted this Interlocal Agreement, the Executive Director of the Joint Board shall convene a meeting for the purpose of naming the Collective Purchasing Agent.  Thereafter, meetings of the Joint Board may be called by the Executive Director, Chairman, or a majority of the participating municipalities’ members of the Joint Board at any time on at least three (3) business days’ notice to each Representative and shall be held at the time and place and for the purpose stated in the call of the meeting.  There shall be at least one (1) meeting of the Joint Board annually.


(d)
Terms.  The term of office of a Representative to the Joint Board is coextensive with the Representative’s term as a member of the Board of Directors of the District.  


(e)
Successors.  If any Representative resigns, is removed by a participating Party, or otherwise ceases to serve, a Party’s approval of a new appointment to the Board of Directors of the District shall constitute approval of the same appointment as a Representative to the Joint Board. 


(f)
Powers of the Joint Board.  The Joint Board shall have the power to enter into contracts necessary to carry out the purpose of this Interlocal Agreement. The Joint Board shall have no authority to make appointments (either individually or jointly) to fill vacancies on the Joint Board without the approval of the Party which appointed the initial Representative to the Joint Board. 

(g)
Establishment and Maintenance of Budgets.  If it is deemed necessary by the Joint Board, the Joint Board shall establish and maintain a budget for this joint undertaking, the costs of which shall be shared by the participating municipalities paid from the fees described in Section 2.3 (b) before distribution as described in Section 2.3(c).
Section 2.5.
Manner of Acquiring, Holding and Disposing of Property.  All property used in the fulfillment of this Interlocal Agreement shall be acquired, held and disposed of as described in Section 2.1(c) hereof, or as otherwise provided by applicable Indiana statutes, including but not limited to IC 5-22 et. seq.;  IC 36-1 et. seq.;   and IC 13-21 et. seq..  
ARTICLE III

REPRESENTATIONS AND WARRANTIES

Section 3.1.  Representations and Warranties of Each Party.
  Each Party hereby represents and warrants that:



(a)
the Party has taken all necessary actions and has received all necessary approvals and consents (including the approval by the fiscal body of each Party) and adopted all necessary ordinances and/or resolutions in order to execute and deliver this Interlocal Agreement and to perform its obligations hereunder;



(b)
the execution, delivery and performance of this Interlocal Agreement by the Party is within the power and authority of the Party and does not violate the laws of the State (or any other federal or local law) applicable to the Party or any other applicable federal, State or local ordinance, resolution, rule or regulation; 



(c)
the execution, delivery and performance of this Interlocal Agreement has been duly authorized and this Interlocal Agreement is the legal, valid and binding obligation of the Party enforceable against the Party in accordance with its terms, subject to applicable bankruptcy, insolvency, moratorium, fraudulent conveyance, reorganization and similar laws now or hereafter in effect relating to creditors’ rights generally, and subject to general principles of equity (whether applied in a proceeding at law or in equity);



(d)
the certificates delivered heretofore or hereafter by the Party in connection with this Interlocal Agreement, as of the date specified therein, are true and complete and contain no material misstatements of fact or omissions that render them misleading; and,



(e)
the execution, delivery and performance of this Interlocal Agreement do not conflict with or result in the breach or termination of, or otherwise give any other person the right to terminate, or constitute a default, event of default or an event, which, with notice or lapse of time, or both, would constitute a default or an event of default under the terms of any contract or permit to which the Party is a party or by which the Party or its properties are bound.
ARTICLE IV

AMENDMENT AND TERMINATION

Section 4.1.
Amendment.
  Unless explicitly set forth otherwise herein, this Interlocal Agreement may be amended only by the written agreement of two thirds (2/3) of the member Parties, after the receipt of any written consent hereafter required by any other document executed in connection with the fulfillment of the purpose of this Interlocal Agreement.  This Interlocal Agreement may be amended to add parties eligible under the Act.

Section 4.2.
Termination.  
This Interlocal Agreement shall continue in full force and effect until terminated as set forth in Section 2.1 hereof.

Section 4.3.
Review.  This Interlocal Agreement should be reviewed at least annually, or more often when necessary, to facilitate the timely passage of any amendments which may needed to address any unresolved and/or new issues, to insure the just, proper, effective and efficient operation of this Agreement and to further the purposes of this Agreement. 

ARTICLE V

REMEDIES, WAIVER AND IMMUNITY

Section 5.1.
Remedies. 


(a)
In the event of any breach or violation of any obligation of any Party, the sole and exclusive remedy of the other Party under this Interlocal Agreement shall be the remedy of specific performance by the Party responsible for such obligation.  No Party shall have any right to monetary damages or any other remedy for any breach or violation by any other Party of any obligation of that Party under this Interlocal Agreement, except the remedy of specific performance by the Party responsible for such obligation.


(b)
Any action, suit or other proceeding for any breach or violation by any Party of any obligation under this Interlocal Agreement shall be instituted, prosecuted and maintained only in a court of competent jurisdiction in Lake County, Indiana.


(c)
No action, suit or other proceeding for any breach or violation by any Party of any obligation under this Interlocal Agreement shall be instituted, prosecuted or maintained by the other Party, unless, prior to instituting such action, suit or other proceeding: (i) the other Party seeking to institute such action, suit or other proceeding has given the Party notice of such breach or violation and demand for performance; and (ii) the Party upon which notice was served has failed to cure such breach or violation within 60 days after such notice.
Section 5.2.
Waiver.
  Any failure by a Party to institute any suit, action or other proceeding for any breach or violation by the other Party of any obligation under this Interlocal Agreement, within 180 days after compliance with Section 5.1(c), shall constitute a waiver by 
such Party of such breach or violation, and, after such waiver, no remedy shall be available to 
such Party for the breach or violation.
Section 5.3
Immunity of Officers, Directors, Members, Employees and Agents.  No recourse shall be had for any claim based upon any obligation in this Interlocal Agreement against any past, present or future official, officer, director, member, employee or agent of the Parties, as such, under any rule of low or equity, statute or constitution.  However, the Joint Board reserves and retains the ability to legally proceed against any individual who willfully misappropriates monies or property of the Joint Board.

ARTICLE VI

MISCELLANEOUS

Section 6.1.
Governing Law.
  This Interlocal Agreement is executed by the Parties and delivered in the State and with reference to the laws thereof, and the rights of all parties and the validity, construction and effect of every provision hereof shall be subject to and construed according to the laws of the State.

Section 6.2.
Counterparts.
  This Interlocal Agreement may be executed in several counterparts, each of which when so executed shall be deemed to be an original, and such counterparts, together, shall constitute but one and the same instrument, which shall be sufficiently evidenced by any such original counterpart.

Section 6.3.
Severability.
  The, sections, sentences and provisions of this Interlocal Agreement are severable, and if any one or more of such sections, sentences or provisions (the “Conflicting Provisions”) are in conflict with any applicable laws, the Conflicting Provisions shall be deemed never to have constituted a part of this Interlocal Agreement and this Interlocal Agreement may be amended pursuant to the terms hereof to remove the Conflicting Provisions; provided, however, that such conflict or amendment shall not affect or impair any of the remaining provisions of this Interlocal Agreement or render invalid or improper any action taken or omitted prior to the delivery or removal of the Conflicting Provisions.

Section 6.4.
Interlocal Agreement.
  This Interlocal Agreement is intended to be an interlocal agreement or contract, pursuant to the Act, in which the Parties have undertaken to provide that which is required by the Act.  If and to the extent this Interlocal Agreement is not such an interlocal agreement or contract, this Interlocal Agreement shall be deemed to include such terms not otherwise included herein and to exclude such terms not otherwise excluded herefrom, as are necessary to cause this Interlocal Agreement to be deemed a valid interlocal agreement or contract under State law.

Section 6.5.
Gender; Section Headings and Table of Contents.


(a)
Words of the masculine gender shall mean and include correlative words of the feminine and neuter genders, and words importing the singular number shall mean and include the plural number and vice versa.  Unless otherwise indicated, the words “hereof,” “herein,” “hereby” and “hereunder” or words of similar import refer to this Interlocal Agreement as a whole and not to any particular article, section, subsection, clause or other portion of this Interlocal Agreement.



(b)
Any headings preceding the texts of the several articles and sections of this Interlocal Agreement and any table of contents or marginal notes appended to copies hereof, shall be solely for convenience of reference and shall neither constitute a part of this Interlocal Agreement nor affect its meaning, construction or effect.

Section 6.6.
No Assignment.
  No Party may sell, assign, pledge or otherwise transfer any of its rights or benefits under this Interlocal Agreement to any other Person, and any purported sale, assignment, pledge or other transfer shall be null and void.

Section 6.7.
No Partnership.  This Interlocal Agreement does not create or constitute an association of two or more Persons to carry on as co-owners a business for profit, and none of the Parties intends this Interlocal Agreement to constitute a partnership or any other joint venture or association, except as expressly provided in this Interlocal Agreement.
Section 6.8.
Limitation of Rights.
  Nothing expressed or implied in this Interlocal Agreement is intended to give, or shall give, to any other Person, other than the Parties, any legal or equitable right, remedy or claim under or with respect to this Interlocal Agreement or any rights or obligations hereunder.  This Interlocal Agreement and the rights and obligations hereunder are intended to be, and shall be, for the sole and exclusive benefit of the Parties.

Section 6.9.
Notice.
  Unless oral notice is otherwise allowed in this Interlocal Agreement, all notices required to be sent under this Interlocal Agreement:



(a)
shall be in writing;



(b)
shall be deemed to be sufficient if given by (i) depositing the same in United States mail, postage prepaid, or (ii) electronically transmitting such notice by any means such as by facsimile transmission, or (iii) depositing the same with a courier delivery service for delivery on the following business day, addressed to the Person entitled thereto at his, her or its address or facsimile number as provided herein:

District:
Jeff Langbehn, Executive Director


Lake County Solid Waste Management District

7820 Broadway

Merrillville, IN  46410

Municipality:
_____________________________ 

_____________________________ 

_____________________________ 

_____________________________; and,



(c)
shall be deemed to have been given on the day of such mailing, transmission or deposit.


Section 6.10.
Performance Due on other than a Business Day.
  If the last day for taking any action under this Interlocal Agreement is a day other than a business day, such action may be taken on the next succeeding business day and, if so taken, shall have the same effect as if taken on the day required by this Interlocal Agreement.
Section 6.11.
Waiver of Assent.
  Notice of acceptance of or other assent to this Interlocal Agreement is hereby waived.
Section 6.12.
Entire Agreement.
  This Interlocal Agreement shall constitute the entire agreement of the Parties with respect to the subject matter.  

Section 6.13.
Disputes.
  In the event of any dispute arising under this Interlocal Agreement between the Parties, the Parties agree to attempt to resolve the dispute through negotiation or a method of alternative dispute resolution.  No litigation shall be commenced without notice by a Party to the other Party that the dispute cannot be resolved by negotiation or alternative dispute resolution provided in writing at least ten days before commencing legal action.

Section 6.14.
Writings.
  Whenever this Interlocal Agreement requires a notice, instrument or confirmation to be in writing or a written report to be made or a written record to be maintained, it shall be sufficient if such writing is produced or maintained by electronic means or maintained by any other photostatic, photographic or electronic data storage method such as duplicating electronically stored data onto a disk, tape, drum or any other medium of electronic data storage, as well as on paper, provided that to the extent any such item is subject to Indiana Code 5-15-1-1, as amended, such item shall be maintained in accordance with the provisions of Indiana Code 5-15-1-1, as amended.

Section 6.15.
Effective Date.
  This Interlocal Agreement shall become effective on the date first posted on page 1 of this Interlocal Agreement.

IN WITNESS WHEREOF, the Parties have caused this Interlocal Agreement to be executed in their names and on their behalf as of the date of first written above.

Lake County Solid Waste Management District

By:
__________________________________ 

        Rick Niemeyer, Chairman 

        Lake County Solid Waste Management District

Municipality

By: 
__________________________________ 
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